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WAGE AND HOUR DIVISION
Washington

- "EXECUTIVE, ADMINISTRATIVE, PROFESSIONAL . . » OUTSIDE SALESMAN'
RE-DEFINED

New Ruling Affects Almost All Kstablishments
in Interstate Commerce

Classifications of white collar employees who need not be paid overtime after
40 hours a week were re-~defined today in amended regulations affecting almost all
interstate commerce establishments by Colonel Philip B. Fleming, Administrator of
the Wage and Hour Division, U, S. Department of Labor. The regulations go into
effect October 24, 1940, the same day on which the standard workweek under the
Fair Labor Standards Act (Federal Wage and Hour Law) becomes 40 hours,

Principal change in these regulations under the Act is 'a separate definition
for "administrative" employee, heretofore defined together with "executive." An
executive as defined remains one whose primary duty consists in managemént and who,
among other qualifications, gets $30 a week or more, Administrative employees are
more broadly defined in the new regulations to include those whose duties, while
important and associated with management, are functional rather than supervisory,
and who are paid "a salary commensurate with the importance supposedly accorded
the duties in question." The regulations require that such a salary be not less
than $200 a month,

"Protection for the typical white collar worker from inconsideratc
exploitation as to his or her working hours will continue," said Colonel Fleming
in issuing the new regulations, "Those workers will also continue to have the
protection of Section 6 requiring that they be paid at least $12 for a 40 hour
week, and in certain industries operating under wage crders establishing verious
higher minima, at least $13, $14, or #$16 a week, With few exceptions, the em—

-oyer representatives who testified at our 'white collar! hearings agreed that

most clerical workers should have this protection. They asked that some
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impractical situations be solved, We feel that these new regulations solve them._
They called to our attention instances of salaried employees with important
functions whose work was difficult to measure in hours, Yet they did not come
under our definition of 'executive (and) administrative! usually because they did
not supervise other'employees. The solution is this: If these employees work at
non-manual assignments which require the exercise of discretion and independent
judgment and if they receive $200 a month or more they need not record their hours
or be paid overtime under the law,

"These amendments are not retroactive., The Division's original definition
of texecutive (and) administrative! which was worked out at a conference attended
among others by A. D, Whiteside, president of Dun & Bradstrecet, Inc,.; Newbold

Noyes, publisher of The Washington Star; Robert Watt of the A,F, of L.; and Jchn

Abt of the Amalgamated Clothing Workers (C.I.O.), was a legal definition,

"During the first month of this Division's operation, my predecessor, Eluer
F. Andrews, publicly invited persons aggrieved by this definition to petition for
its revision, No formal petitions were recceived. One of the first things I did
upon becoming Administrator was to announce my readiness to conduct a hearing into
the inequities caused by this definition. Petitions were filed by the Council of
N:tional Wholesale Associations, The American Retail Federation, and The Southern
States Industrial Council, A great many persons signified their intention to
testify. We held four hearings for groups of industries., We also included our
definitions of !professional! and 'outside salesman'! in the agenda, The revisions
going into effect October 24, the second birthday of the Act, are the result of
these hearings at which more than 200 persons testified, either orally or through
submission of briefs, The record grew to more than 2,000 pages, and included
extensive studies made by trade associations and unions of the functions paid and
hours worked by executives and whitc collar workers generally in American industry.

"Enforcement of the Wage and Hour Law as regards white collar workers will

continue to expand as more ‘and more clerical workers in covered establishments



-3-

Jecome aware of their rights under this law and have the courage to bring viola=
tions to our attention. It is not safe to werk such employces long hours without
overtime payment to make up for managerial inefficiency or to keecp down payroll,
Every dey Wage and Hour inspcetors are arranging payment of considerable sums in
restitution to stenographers, bookkeepers, etce Again we warn employers to put
their houses in order by coming into compliance with this Act before the amounts
owed to stenographers and bookkeepers grow to financially embarassing proportions."

In issuing the new regulations, Coloncl Fleming made public the report and
rocommendations of Harold Stein, Assistant Dircctor of the ﬁearings Branch of the
Division, who presided at the four hearings held during the summer on proposed
revisionse "These recommendations," seid Colonel Fleming, "will be the Division's
construction of the regulations until end unless they hove to be amended in pert
because of expcriencec or because Sf authoritative decisions of thé courts."

The provision in the original definition for exscutive which coused more
questions than any other was the roquirement that an oxeduti?c do no substantial
amount of the work done by his subordinetes. The new régulations answer the
question, "What is substantial?" "Substantisl" means more then 20 percent on an
hourly basise Thus, a foremen listed on the payroll records &s e¢xempt from over-
time beceause he comes under the "executive" definition, whose subordinates work 40
hours a weck may work cight hours at the same kind of worke More than sight hours
of such work would meke him a working foreman and legnlly nceessitate payment of
at least time and & helf his rogular ratc for hi§ work in exccss of 40 hours a
weeks Most representatives of industry at the four hearings werc in agrecment
that the working foreman should be paid overtimc.

How oxtensively any definition of an "excoutive" effects Americun industrylis
remarked on in Mr. Stein's roport. "It should be noted," the report says, "that
vkecutive -employees are an essential featurc of all industry. Many employers em=
ploy n; administrative employecs, as the torm is uscd herein; thousands have no

Gpsusinn'tongmploy"profession&l.employees,pin“&ny scnse of the terme o o o
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Executives~-high and low--exist and must exist everywhere." As railroads are ex
empt from hours regulation, the Division's definition of "executive" and "admin-
istrative" will not affect this industry. Employees of roteil or service estabe
' lishments, the greater part of whose selling or servieing is in intra-state com=
merce, are not covered by the wege nor the hour provisions of the Act.

The definition for an employee employed ima "professional" capacity and
thereby exempt from overtime requirements has heen brosndened by including the ar-
tistic profﬁssions and narrowcd by the requiremont that the "professional" eme
ployee exempt from overtime requirements must be peid $200 a menth or more. The
$200 salary requirement does not apply to licenscd members of the legel and medi~
cal profhﬁsions. Under the regulations, there ié no legal obligation to pay grad-
ucte chemists, engineers, ctes, ¥20C a month. But if they are not paid §200 a
month, they must be paid time and a half for all work cver 40 hours a weck,

The definition of "outside salusmun® is brondened to exompt from minimun
woge and overtime pay roquiroments “driver-salssmen." It is furthcr amended to
assure the exemption of advertising solicitors sc¢lling publication and radio ad-
vertising controcts and freight solicitors,

While the hearings did not deal with the exemptior of "employces employed in
& local rctniling capacity," us the?original definition hed reiscd fow questionms,
the ﬁmandcd regulutions make one chunge in this definition. The phrasc, "who
does no substantiol amoﬁnt of work of the soame neturc os that performed by non=-
exempt employees," occurs in the originel definition. The cmended definition
substitutes for "no substantinl nmount of work" the words "whose hours of work
s « » do not excced 20 percent oI‘Fhe numbcr of hours worked in the workwecek-by
s o o non-exempt employces."

The Administrator has broud powers, not only to define but to dclimit the
extent of'these exemptions ﬁndﬁr Section 13(5)(1) of the Act which reads, "The

provisions of sections 6 (minimum weges) and 7 (maxirum hours) shall not apply

‘with respect to (1) any employce employcd in & bona fide oxecutive, administrative
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professional or local reteiling capacity, or in the capteity of ocutside sealesman
(as such terms are defined and delimited by regulations of the Administrator)."

Under the new definition en "executive" ecmployue, to be carried on the pay-
roll records as cxempt from cvertime, must mset six tests:

(1) His prinary duty consists of the management of the establishment in
which he is employed, or a customerily reccgnized dopartment or subdivision there-
of .

(2) He customarily and regularly directs the work of other employees thereine

(3) He has tho authority to hire or fire other cmployees, or his suggestions
and recommendetions as to the hiring or firing and es to the advancement end pro-
motion or any other change cf stutus of other cmployees are given particular
weighte

(4) He customarily and regularly cxcrcises discretionary powerss

(5) He is compensated for his scrvices on o salary basis at not less than
. $30 per weck (exclusive of board, lodging or cther facilitiss).

(6) His hours of work of the same ncture ss that performed by non-exempt
employecs do not excced 20 porcent of the number of hours worked in the workweek
by the non-excmpt employecs under his dircetion. Bgﬁ this sixth requirement does
not apply in ths case of an employec who is in sole charge of an independent
establishment or o physically-separsted branch establishment.

| This definition is the original definition for "executive (and) administra-
tive" with minor revisions. It now defincs "cxscutive" slonee The report, based
on the record of the hsarings, notcs thut the words "or subdivision" in the first
roquirement have becn added to the original definition at the suggestion of the |
Edison Electric Institutaese

The report notes that there were requests to term group supervisors cs
"executives" along with thoss whose primary duty is tho mansgement of & cus-

‘tomarily recognized departmemt. or subdepartmont. As to this, the report reads,

"It would require & strange interprotation of 'bona fide! oxecutive to include
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such groups of supervisors within the term. It weuld séem improper.to give as
imposing a title us 'exocutive?® to o person whc suprrvises e collecotion of men
performing a job, or & serics cof jobs, but whose resyonsidilitics de not inelude
the kind of permanent stotus “hat is properly sssccinted with thc management of a
recogrnized deomrtment.”

In the third requirement, the wording is changud te read "hirc or firc"
instead of "hire and firo." In the fifth requircment the words "on a salary

"'are in edditicn to the original definition, The last requirement sube

basis'
stitutes "no morc than 20 percent of the hours worked" for the phrase, "no sub-
stential amount of work" in the criginal definition. It is tho hours worked by
the subordinates, not the total worked by the executive, to which the 20 peresnt
applicse The éxception in the oage nf the empleyee in scle charge of an indepen-
dent establishment takes care of preblems such cs presented bty the Pittshurgh
Plate Glass Compuny with reference to its branch MONALETS o

In discussing the term "administrotive," the repert of the presiding officer
at the heerings seys, "A considerablc number of the pronocsed re-dcfinitions sub-
mitted to the Administrater conceive of 'sdministrative! 28 merely o lower form
exeoutivest While such & distinetion might be appropriate for scme other pur-
boses, it would be clearly iInoppropriote in Cstablishing definitions for two terms
which must not overlap if effoct is to be given to esch of the words cf an Act
of Congress,"

The report points-out thet although tho terms "executive" and “administre-
tive" "arec in a large dsgree overlapping in cormon usnge, it is both urgent and
appropriaote to limit the term texccutive! to pursons whose duties inelude some
form of monogerinl authority--to persons who cctunlly direcet the work of other
personse The term 'administrative! can thus ve rescrved for persons performing
& variety of miscellancous but impcertont funstions in business. This lotter
group is large in modsrn industrial practiccs and includes typically such persons

8s bank tellers, personncl roenogers, cridit munngers, buycrs, supervisors cof
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machine tools, safety directors, claim agents, suditors, wege rate analysts, tax
experts end many others."

The Southern Stotes Industricl Council proposed e definition for "adminis=
trative" which would remove wage and hour protection from all white collar eme
ployses given annual vacations and sick leave. The Indiana Manufacturers Asso-
ciation proposed.exempting all those paid $18. a weck and more, and their assis-
tants without salar& qualifications.

Threc types of "administrative" employces nre exempted By the new definition
for that term. All must be paid $200 a month or moro (cxclusive of board, lodging
or other facilities); all must be engaged in non-manual work which requires the
exercise of discretion and independent Judgment. The first type exemptecd is one
who regularly and directly assists on cxecutive or another exempt administrative
employess The second is onc who performs under only general supervision office or
field work directly related to management policy or general busincss opcrations
along specialized or technical lincs requiring special training, experionce, or
knowledges And the third is onc whose work involves the execution under only
general supervision of specieal assignments or tasks directly rolated to manngamenf
policies or general business operations.

As to the salary requirement, tho rcport states, "The employec for whom
exemption is sought under the term 'administroctive! hove extremely diverse funce
tionse It is further -evident that in many instances their function is diffioult
to identify, &ithough‘it my well be important. In such a situation, the final
and most effcctive check on the validity of the claim for exemption is the poy=
memt of a salery commensurate with the importance supposodly accorded tho duties
in questione Furthermore, a title alonc is of little or no assistance in detor=
. ‘mining the true importance of an omployee to the emplcyers Titles cen be had o
cheaply and are of no determinative valuc. Thus, while there arc some superinten~
dents of maintencnco who qualify for exemption under -Section 13(a)(1) (normally

under the term "executive"), it is not hard to call & jonitor a 'superintendent!
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or a *superintondont of meintensnce! if come result desirable to the employer
will flow therefrom." |
.Overtime mey be disregnrdcd for a profession&l'employce only when his pay is
] $?OO a month or mere (¢xelusive of boord, lodging, or other foeilities) and who ¥
béusﬁomﬁrily and rogularly
. (d) engaged in work
(1) predominnntly intellectunl ond varied in charccter as opposed -to
reutine mental, manunl, mechanical, or physicual work,_and
(2) requiring the censistent cxercisc of discretion and judgment in
its performance, and
(3) of‘such o character that the output produced cr the rosult accom=
plished cannot be gtandardized in rolation to o givén period of
tine, and ‘
(4) whoso hours cof work of the seme nuture cs that pcrformed by ncne
exempt empleyees de not excued twenty percent of the heurs worked
in the workwsck by the non-cxempt zmployces; provided éhat where
such non-profsssional work is an csscntial part of and nccossariiy
incident to work of ¢ professicnsl naturc, such essontial and
incidontal work shell nct be counted as non-exempt work; &nq
(5) (a) roquiring knowlodge of &n cdvanced type in a ficld.of
sciencc or learning customrrily acquircd by a prolonged'
course of specinlizod intellectucl instruction and study, as
distinguished from o genercl acadenic education und'from an
apprenticeship, end fraﬁntraining in the performence Qf
routine mental, manual, or physical précesses; or
(v) predominently criginel end creotive in churncter in a recog=
nized field of artistic endenvor s opposed to work which
can be produced by o person endowed with general munual or

intellectual ebility ond training, and the result of which
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depends primarily on the invention, imagination or talent
of the employee, and

(B) compensated for his services on a salary or fee basis at a rate of not

less than $200 per monrth (exclusive of board, lodging, or other facil-
ities); provided %hat this subsection (B) shall not cpply in the case
of an employee who is the holder of a valid license or certificate per-
mitting the practice of law or medicine or any of their bransches and
who is actually engaged in the practice ther=of.

The original definition did not apply a salary requirement to "professional"
employees., Originally, a "professional" employee had to be one who exercises
discretion cnd judgment "both as to manner and time of performance as oppesed to
work subject to active direcotion and supervision." Subsection (4)(2) is e re-
vision of this requirement. 'As in the casc of "oxecutive," the phrase "no sub-
stantial amount of work of tho same naturz as that performed by non-exempt em-
pléyees" has been changed to "20 percent of hours worked", éubsection (5) (b)
has been adued to allow the exemption of employces in the artistic professions in
the broad scnsc of the word, The report and rccormendation showed that this is
meant to include certain employees who are writers, photograplkers, motion picture
actors, musicians, painters, etc.

"Outside salesman" is defined as an employee

(A) who is employed for the purpose of and who is customarily end regu-

larly engaged away from his employer's place or places of business in
(1) making salcs within the moaning of Section 3 (k) of the Act; or
(2) obtaining orders or contracts for the use of facilities for Which
a consideration will be paid by the client or customer, and
(B) whose hours of work of the same nature as that performed by noﬁ-exempt
employces do not exceed twsnty percent of the number of hours worked
in the workweek by such non-cxompt employess; provided that work per-

formed incidental to and in conjunction with the employce's own outside
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sales or solicitsticns, inﬁluding incidontel deliveries and
collections, shnll not be regerded ss non-sxcmpt worke

The original definition for "outside éalusman" included this sentence,
"For the purpose of this ‘definition, recurrent, rcutine deliveries, whether or
not prior orders ure pleced by the purchesers, and collections, shall not be
considered sales." The climinoticn of this scnterce, the recommendntion showed,
is intendoed to allow salesmen who drive & truck snd rake deliverics to be
considered oxenpt.

"Soles" is defined in the Act--Section 2(k)s This definition, the report
notes, docs nct cover certzin tronsactions such as the sale of rodio time and
of advertising spuce in newspapers and pericdicals. In order to excmpt this
work from overtime requirements, Secticn (A)(é) hes been added to the original

definition.
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